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W!illll R. B;own (192 1-.'!000) 

I write on behalf of Albaugh, Inc. (''Albaugh") to request a meeting with you and your staff regarding Albaugh's request, first made on November 21, 2000, to terminate its obligations under rhe TSCA Section 4 test rule 40 C.F.R. Part 766, Dibenzo-Paradioxins/Dibenzofurans (the "Test Rule"). I understand that a meeting has been tentatively scheduled to take place on Tuesday, May 15 at 9:00 a.m. to discuss this matter, and I vel)' much appreciate the opportunity to meet 
with you at that time to discuss Albaugh's request. The background of Lhis request is ser forth below. 

Albaugh notified the EPA of its intent to test under this Test Rule with respect to a covered chemical (the ''Test Chemical") on January 11, 1999.1 Since that time Albaugh has complied with the Agency's requirements and deadlines for submission of test protocols, for which it has engaged experienced TSCA consultants for assisrancc in the preparation and implementacion of the Test Rule. However, events have overtaken the administrative process, and Albaugh is no longer imponing the chemical to which the Test Rule applies. Fwiher elaboration follo\:vs. 

The identity of the Tast Chemical is CB1 information and therefore is not identified in t.his letter. l have copied on this lerrcr the EPA indiv iduals with whom Albaugh h:Js al:eady discussed this maner. 
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Albaugh is a fom1ulator and packager of off-putcnt herbicides for agricultural use. Albaugh's plant is located in St. Joseph, Missouri . Wi th the exception of its past import of the Test Chemical, Albaugh is not a chemical manufacturer, and oth~r than in the immediate circumstances, its activities have not been subject to TSCA requirements. 

In 1998, Albaugh initiated a project to produce '1: herbictde active mgredient (the "Herbicide") in the United States. In pursuit of this project, Albaugh conL!<'.cted wi th Blackman Uhl~r Chemical Company in Spartanburg, South Carolina to produce the Herbicide. Blackman Uhler was to produce the Herbicide using the Test Chemical as the starling material. Albaugh identified a source for the Test Chemical in the People's Republic of China. An alternative source of the Test Chemical in India was later identified.2 

Ar the outset, Albaugh recognized that its import of the Test Chemical could subject it to TSCA requirements. Further research revealed mat the substance was on the TSCA Inventory, and tha( it was subject to t.l-te Test Rule. Albaugh was advised, however, that it could begin its 1mporting and manufacturing activities subject to complying with lhe various deadlines for notifying the Agency of its intent to conduct the required testing and for submitting pwtocols for conducting the testing. 

On January 11, 1999, Albaugh submitted its notice ofintent to rest tn EPA. Albaugh noted in its corr~spondence that it had begun importing the Test Chemical the previous November. as it was pennitted to do. 

Albaugh submitted a draft protocol for testing to EPA on November 15, 1999. The Agency reviewer rejected the protocol as insufficient by letter dated February 7, 2000, whereupon Albaugh engaged its present TSCA comultant. Battelle Labs, to prepare and submit a new protocol, ·.vhich was done on March 24, 2000. The Agency reviewed the protocol and replied with numerous comrnencs and requested changes on Augu~t 17, 2000. Albaugh, in conjunction with Battelle, responded to the comments and submitted its revised protocol on November 21, 2000. On April 24, 2001 the Agency reviewer contacted rJ1e undersigned a...1d advised thal the protocol was still not satisfactory. Albaugh has not received the Agency's most recent critique of its protocol in writing. 

During th.is approximately two-year period in which Albaugh and the Agency were corresponding concerning the protocol, Albaugh for separate reasons was engaged in a continual reassessment of the Blackman Uhler project. For one thing, Blackman Uhler was having great difficulty producing the Herbicide according to the contractuaJ unit conversion ratios; in other words, the product was more expensive to produce rhan had been anticipated. For another, Albaugh located a source of the Herbicide off-shore that was more economical than the product 
2 Albaugh switched its purchases uway from the Chinese sourca and oegan purchasing exclusively from the lndiilo source in l\overnbet of 1999. 



: · 1 2B01 11 : 35 FR BROWN WINICK GRA\£S . '5152422488 T0'.9120226~18", · ·P .J!l4teS 

.'vis. Linda Vlier Moos 
May 10. 2001 
Page 3 

made by Blackman Uhler. for its part, Blackman Uhler expended more on tht! project than it had contemplated. 

For these reasons, 1his year Albaugh and Black.n1an Uhler mutually agreed to complete the conversion of remaining stocks of the Test Chemical at Blackman Uhler into the Herbicide and to cease further production. The agreement to cease production provides that the project may be restarted on or before June 21, 2003 if Albaugh requests and Blackman Uhler agrees. This provision was included merely as a fai l-safe provision; Albaugh has no intentiou o f requesting Blackman Uhler to restart production of the Herbicide or of importing any more of the Test Chemical into the United Statts. 

This resolution between Albaugh and Blackman Uhler was reached on February 2, 2001, but it was becoming apparent when on November 21 , 2000, Albaugh requested a "deferral'' of the testing requirement. 1 am informed thar since about May l2, 2000 Albaugh bas not imported any quantity of the Test Chemical into the United States, and Albaugh has no intention of importing any mere of the Test ChemicaJ into the U nited States. AI! imported quantities of the Test Chemical have been converted into the Herbicide; I am in fanned thc.t there are no remaining srocks of the Test Chemical in the l ;n.ited States. 

Under the circumstances. Alb3ugh respectfu lly reque:;ts that the Agency greJJt a termination of Albaugh's obligations under the Test Rule. In this connection, it is important to nore that requiring the testing to proceed would require the production of additional wmeeded quantjties of the Test Chemical for which no known commercial use exists and which, as a resu lr, would have to be disposed of as waste -- a result which would not seem to be in keeping with the spir:.t or the policy of TSCA or the mission of EPA. Moreover, to the best of Albaugh' s knowledge, the foreign producers of the Test Chemical have shm down their production facilities. Albaugh does not own or control tht:: foreign producers of the Test Chemical and cannot compel them to restart their plants. Therefore, Albaugh is not able to ensure that adclitional quantities of the Test Chemical can even be obtained for purposes of continuing wirh the Test Rule. 

We believe that the Agency has the authority to grant Albaugh1s request for a cem1ination of jts obligations under lhe Test Rule, in that Albaugh is no longer manufacturing, processing, distributing, or using the Test Chemical in commerce in the United States. This process could be accomplished through a variety of options, including, for example, by means of a consent decree, into which Albaugh would be wliling to enter on reasonable terms. 

1n summary, Albaugh believes that EPA should terrmnate Albaugh's obugations under the Test Rule for the following reasons: 

l . Albaugh is not presently manufacturing or importing the Test Chemical, and there arc 
no existing stocks of the Test Chemical in the United States; 

2. Albaugh has no intention to manufacture or import the Test Chemical for any purpose 
now or in the future; 
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3. It is uncertain whether additional amounts of the Test Chemical can even be obta.L."1ed by Albaugh, and even if it could, the material would be imported into the Uni ted States solely foe test purposes and then would have to be discarded; 4. Albaugh complied at all times with th.:: applicable provisions of TSCA and the applicable deadlines in notifying the Agency of its intent to test the Test Chemica] and submining, in good faith, proto~ol s for conducting tesrs accordi.'1g to the Te!i t Rule, which proroco]s have yet lobe approved by the Agency. 

We appreciate your consideration of this request and look forward I.e the opportunity to meet with you next week on May l51
h at 9:00 a.m. to discuss this matter further. In th~ meantime, please call me if you have additional questions. 

SI.f: 

Cc: Dav1d Willlams, EPA 
Oksana Pozda, EPA 
Robert Perlis, EPA 

Very truly yours, 

/ . l / '"~ r---~~~ /~ . . L:tm!tl/: l J J ~ ~ w ~ -=~~ ~ ~ . Siuart I. Feldstein 

Douglas Green, Piper Marbury Rudnick & Wolfe LLP 


